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The United States government appeal s the district court’ s determination that
Tony R. Sowder’ s estate (“the estate”) qualifies for the marital deduction under
Section 2056(a) of the Internal Revenue Code (26 U.S.C.). We havejurisdiction
pursuant to 28 U.S.C. § 1291."

The district court did not err in holding that Mr. Sowder’ s estate qualifies for
the marital deduction based on the law of the case. Our holding and remand in a
prior appeal indicated that extrinsic evidence of Mr. Sowder’ s testamentary intent
isdispositive. Thedistrict court also did not err in holding that Mr. Sowder
intended to create a marital deduction.

In the previous appeal the government challenged the district court’s grant of
summary judgment in favor of the estate. The government argued, among other
things, that we should not rely on extrinsic evidence to affirm the grant of
summary judgment without first remanding to allow the government to conduct
discovery necessary to rebut the estate’ s evidence. The government also argued
that federal estate tax law preempted the Washington statutes on which the district

court had relied.

'Because the parties are familiar with the facts and procedural history, we do
not restate them here except as necessary to explain our disposition.
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In a memorandum disposition, we reversed and remanded, directing the
district court “to permit the government to conduct discovery and to make a factual
finding of the testator’ sintent.” Sowder v. United States, No. 03-35112, 107 Fed.
App'x 95 (9th Cir. 2004)(“ Sowder 1”).2

Aswe explained in Minidoka Irrigation Dist. v. Dep’t of Interior, “Under
the ‘law of the case’ doctrine, a court is ordinarily precluded from reexamining an
issue previoudly decided by the same court, or a higher court, in the same case.”
406 F.3d 567, 573 (9th Cir. 2005) (quoting Old Person v. Brown, 312 F.3d 1036,
1039 (9th Cir. 2002)). Theruleis subject to three exceptions that may arise: if the
decision is clearly erroneous and enforcement would cause manifest injustice; if
intervening controlling authority makes reconsideration appropriate; or if
substantially different evidence was adduced at a later trial. |d.

To constitute law of the case, an issue must have been previously decided
either explicitly or by necessary implication by the same court or a higher court in
theidentical case. See, e.g., Thomasyv. Bible, 983 F.2d 152, 154 (9th Cir. 1993).
The estate argues that the prior remand necessarily decided that federal law does

not preempt the Washington savings statutes, including the statute that the prior

?In the process, the panel cited one of the Washington savings statutes,
namely R.C.W. § 11.108.010(4). 1d.
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panel explicitly cited. The government, by contrast, argues that law of the case
does not apply because we did not hold that intent of the testator is dispositive;
plausibly the prior panel may have been exercising its discretion to avoid the
constitutional issue of federal preemption by seeking a possible resolution on
factual groundsfirst. Alternatively, the government urges this panel to exercise its
discretion to disregard the law of the case. We reject the government’ s arguments.
We conclude that the prior panel’ s remand necessarily decided that Mr.
Sowder’ sintent was dispositive and that it was proper to ook to extrinsic evidence
to determine that intent. If intent were not dispositive, aremand to review extrinsic
evidence to determine intent would have been inappropriate. We are not persuaded
that the prior panel of our court, in the circumstances of this case,®* would have
remanded for discovery and further judicial proceedings unless intent was
dispositive. In the absence of some indication that intent was not dispositive and

that it was remanding for a potentially fruitless endeavor, and in light of the

At oral argument on this appeal, the government proposed that in the prior
appeal argument, there might have been concern that the issue of preemption might
be avoided by a determination of intent. We have reviewed the oral argument in
Sowder | for adiscussion of the preemption issue. In its Sowder | oral argument,
the government never expressly suggested that the remand on intent might permit
the court to avoid reaching preemption, and none of the comments or queries from
the active panel hearing the appeal indicated that it was thinking along those lines.
Instead, it appeared that the panel thought that intent was dispositive and that the
government should be permitted discovery before it was determined.
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concerns expressed by the prior panel at oral argument, we hold that, in the
circumstances here, the prior panel’ s remand necessarily decided that Mr.
Sowder’ s intent was dispositive. Its decision therefore constitutes the law of the
case and the district court’ s determination of intent would be conclusive.

We note that none of the three exceptions to the law of the case apply here.
First, the prior decision that the testator’ s intent is dispositive on whether the will
effectuated a marital deduction is not clearly erroneous, and moreover, thereis no
manifest injustice in recognizing the deduction following the trial establishing
testator’ sintent. Second, no intervening controlling authority contravenes the prior
implicit decision. Third, although more evidence was adduced at trial, it only
confirmed that the district court’s prior decision on testator’ s intent was correct,
and that the evidence adduced on remand gives no ground to disregard the prior
decision.

Finally, the district court did not commit clear error when it found that Mr.

Sowder intended the contested gift to hiswife to qualify for the marital deduction.



Indeed, not only does the record provide ample support for this conclusion, but Mr.
Sowder’ s intent is no longer in dispute.*

AFFIRMED.

“The government at oral argument conceded that Mr. Sowder intended to
establish amarital deduction for hiswife, but argued that the language of the will
unambiguously precludes the exemption as a matter of law.
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